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of the departed, who should contribute to the occasion a comic song, or "funny 
story, " would find no constitutional guarantee to prevent his ejection. 

During the war there was an upheaval of the whole national life, a tribute 
demanded of thousands of precious lives, and a ceaseless and pitiless drain upon 
our potential vitality. The nation suffered from "nerves;" and there was 
neither sympathy nor forbearance for those who by word or deed rendered aid 
or comfort to the foe. 

"Freedom of Speech" contains a magazine of information. Professor 
Chafee has made a book of great value and absorbing interest not alone for the 
layman, but to the lawyer and judge. He has fortified his text by an excellent 
bibliographic appendix, an index of reported cases under the Espionage Acts, 
and a digest of state statutes appertaining to freedom of speech, together with a 
complete index to the entire volume. 

The book is a fine piece of work, well executed, and sheds a brilliant light 
where illumination is greatly needed. 

/. Willis Martin, LL.D. 
President Judge, Court of Common Pleas No. 5, First Judicial District of 

Pennsylvania. 

Cases on Suretyship. By Clinton DeWitt. Bobbs-Merrill Co., Indian- 
apolis, 1920, pp. 726. 

The editing of acase-bookis much more difficult than would appear to those 
who have not tried to select from the great mass of more or less inconsistent de- 
cisions of the courts a representative group sufficient in scope to give the student 
a fair view of the subject. Should the historical side be emphasized? Or should 
the main object be to develop those controversial subjects which lead to class- 
room discussion and, as the saying is, teach the student to think? In suretyship, 
the case-books of Professors Ames and Henning have covered the historical 
side very fully and Professor DeWitt in presenting a new collection of cases has 
frankly made it his object to present the modern side of the problems connected 
with this most important subject, particularly those connected with the corpor- 
ate surety, and those large enterprises with which the modern practice of requir- 
ing bonds is specially associated. Much law has been made in the last few years 
in this field and more is in the making. Hence this selection will be found both 
interesting and practical. If any fault is to be found with the book at all, it 
may be suggested that in places too many cumulative cases on the same point 
are given, and more cases might have been given on the equities of the surety, 
particularly on equitable exoneration, But on the whole, it is a very admirable 
piece of work, particularly in that part given to the surety's defenses, where 
will be found most of the problems that arise in connection with the practical 
working of bonding contracts. 

William Henry Lloyd. 

Outlines of Historical Jurisprudence. (Volume I — Introduction; 
Tribal Law). By Sir Paul Vinogradoff. Oxford University Press, New York 
City, 1920, pp. ix, 428, and The Clarendon Press, Oxford, 1920. 

As the title indicates, the work before us is a treatise, (the first volume of 
one, to be precise), not on analytical or philosophical jurisprudence, but on the 
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historical development of legal institutions. It is perforce comparative at the 
same time, though primarily restricted, it would seem.to Aryan institutions. 
Accordingly the treatment of the subject proper begins on page 163 under the 
heading of "Tribal Law. " Here are discussed the origins of the modern mono- 
gamic family and of the institution of marriage. Professor Vinogradoff brings 
to bear upon the subject the results of a very wide reading and shows a healthy 
reluctance to undue simplification at the expense of the evidence. He will not 
adopt either the theory of original promiscuity or that of the single pair, properly 
observing that it is not likely that one key will open the safe containing the secret 
of the pre-historical development of the race. Making diligent use, however, 
of the evidence coming from a great variety of sources, Prof. Vinogradoff does 
discover traces of loose unions among primitive peoples, group marriages, matri- 
linear arrangements, patrilinear and patriarchal schemes, and he endeavors to 
explain each and the transformation of one into the other by reference to physical 
and economic conditions. 

Having devoted three chapters to the discussion of this subject in general, 
Professor Vinogradoff, in Chapter IV of this part of the work, passes to a con- 
sideration of the Aryan peoples in particular and comes to the conclusion on a 
somewhat insufficient basis, it seems to the present writer, that the Aryans at 
about the time of their dispersion, had a patriarchal form of society, and hence 
all traces of matrilinear arrangements to be found later in the various countries 
of their migrations must be charged or credited to the pre-Aryan population 
which the Aryan conquerors absorbed. 

Marital unions are the basis and starting point of the community and 
ultimately of society and the State. Prof. Vinogradoff lays stress on this fact 
and describes the ancient forms of communalism as made necessary by the 
helplessness of the isolated individual economically as well as physically. He 
shows how families combined to form the kindred, how they expanded along 
agnatic lines to form the clan or gens, and how the combination of clans gave 
rise to the phratries, which in turn federated for purposes of defense to form the 
tribe. In connection with the discussion of this development, Prof. Vinograd- 
off investigates the legal arrangements and institutions which existed during 
the various stages of social development, such as succession and inheritance, 
primogeniture and ultimogeniture, rights of women, testation, the blood-feud 
and the manner of redress by composition, land tenure, the legal process or pro- 
cedure and so forth. It would be out of place in a brief notice such as this to 
give a more detailed outline of the results obtained by Prof. Vinogradoff, but 
the reader will be interested in knowing that Prof. Vinogradoff bases his treat- 
ment throughout on written sources gathered from every part of Indo-European 
society. His method is to outline briefly the essence of the institution in question 
and to illustrate its various forms as found, for instance, in Iceland, among the 
Slavs of a certain locality, in the Indian village, in Wales, and so forth, at the 
same time endeavoring as far as possible to show that the form assumed by 
the arrangement in question was a necessary outcome of the conditions of life 
among the people, to which it was adapted. 

All this is extremely instructive and interesting and the reader whose 
inclinations lie in this direction will be grateful to Prof. Vinogradoff for the present 
volume, and will await with pleasurable anticipation the succeeding volumes, 
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of which the next, we are told, will deal with the Jurisprudence of the Greek City 
and will not be unduly delayed in its appearance. Prof. Vinogradoff is peculiarly 
suited to the treatment of so difficult and complicated a subject not only by reason 
of his great learning and wide reading but also by reason of his varied intellectual 
allegiance, if we may so put it. Englishmen as well as Americans are apt to be 
insular or provincial and to take too much for granted. Prof. Vinogradoff is a 
Russian by birth and education, and an Englishman by residence and adoption, 
and hence is not too much committed to any one point of view, and is less likely 
to ignore any attitude, however unusual or extreme. This is evident even in his 
treatment of so technical a subject as jurisprudence. Reading Holland, we would 
gather that the analytical treatment represented by him and others of the same 
school, is nothing short of jurisprudence sub specie aeternitalis. Vinogradoff 
reminds us that it is individualistic jurisprudence. "Recent discussions," he 
says, (p. 157) "make it abundantly clear that if individualistic civilization were 
to give way before one based on a socialistic conception of the social tie, all the 
positions of jurisprudence would have to be reconsidered." Accordingly in 
the lengthy and suggestive introduction to the book, Prof. Vinogradoff classifies 
the stages and types of social arrangement and law to be treated in a work on 
historical jurisprudence as follows: 1. Origins in Totemistic Society; 2. Tribal 
Law; 3. Civil Law; 4. Mediaeval Law in its combination as Canon and Feudal 
Law; 5. Individualistic Jurisprudence; 6. Beginnings of Socialistic Jurisprud- 
ence. And this must not mislead us into thinking that Vinogradoff is a socialist 
of the Marxian type, or a sumpathizer with the Soviet system in Russia. Quite 
the contrary. "The error of materialistic fatalism," he says (page 82), "does 
not merely falsify the historical and scientific theory of the Marxists. It threat- 
ens the policy of practical socialism with a reduction to absurdity. If the life 
of organic evolution tends to war and to the levelling of society on the standard 
of the lower classes, it is obvious that it will lead to degradation in all respects 
and that all complex tasks requiring skilful handling will suffer in the process. 
Problems of engineering, of medicine, of law, of economics, can not be solved by 
mere appeals to communism. You do not build a railway bridge by the light 
of Marxist doctrine. We have lived to witness the blessings of the rule of work- 
men who do not work and of soldiers who do not fight in a great country con- 
fronted with every kind of difficulty and danger. Let us hope, at any rate, that 
the catastrophe of the Soviets may serve as an object lesson to illustrate the truth 
that it is not by discouraging education, industry and credit in favor of moral 
license, violence and corruption that the Socialists can hope to regenerate the 
world. If they want a serious trial for their views, they ought like every other 
great movement of opinion, to strive for a commanding position in the domain 
of thought and to justify the preponderance of the working class by its educa- 
tional achievements. " 

The 160-page introduction also illustrates the author's breadth of view 
and variety of learning. It deals with the extremely important subject of the 
relation of law to the various sciences which affect it closely, such as logic, psy- 
chology, political and social science, and economics. The treatment here is 
bound to be brief, for each subject is so important and complex as to require a 
volume in itself, but, as it is the first time that we read in English a discussion 
of this sort in connection with a treatise of jurisprudence, we welcome it as a 
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beginning, erudite and suggestive, which, let us hope, will lead the way to 
more ample treatment at other hands. 

The latter part of the introduction is devoted to a historical sketch of 
theories of jurisprudence. This, too, is a rarity in English writing. And a 
satisfactory account of the general development of Jurisprudence is still a desi- 
deratum in any language, as Vinogradoff admits. While this outline also is 
too brief to take the place of a history, it is a pioneer in English and exhibits, 
like the rest of the work, Vinogradoff's wide reading and extensive erudition. 

Not the least useful part of the book is the Bibliography at the end, pages 

373-398- 

Isaac Husik. 
Philosophy Department, University of Pennsylvania.. 



